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The Value Of A Rights-Based Argument In Building Social Change
Michelle O’Flynn is a long-term member and former President of a parent-led systems advocacy organisation in Queensland. Michelle is a strong, determined advocate for the rights of people with a disability. Drawing on her own experience, she discusses the role of redressing issues of discrimination by legal challenge as a necessary step in the broader context of social change.
In 1993 there was a great deal of concern about the enrolment of my daughter at the local primary school. Her enrolment was accepted because she had a ‛right’ to enrol.
In order to ensure her experience of school was the best it could be, we agreed many compromises with the school. Yet, no amount of good will on my part, no matter how much time I volunteered at the school, it soon became evident that this was not going to change the attitude of those who were determined to see my daughter removed from the school. The inevitable result was that my daughter was excluded from school on the basis of her disability.
We soon found we were not in any position to bargain; the position of the education department was fixed – the choices were exclusion, special school or nothing.  The level of conflict was raised to a point of no return; so we made a big decision – to take our case to the Anti-Discrimination Commission. 
This was the time for a rights-based argument, but definitely as the last resort.  
We lost the case, but this does not change our view that our decision to use the court system was correct.  Of course, it was disappointing that our daughter’s right to be in the class was seen as an unjustifiable hardship to the rights of the school and to the other students.  If we were to try the same case now, I feel confident the outcome would be very different. As more cases are heard, the levels of awareness and knowledge surrounding issues of discrimination are increased, both within the judicial system and for the general public. The more visible public stance of the Commission in Queensland about promoting the rights of people with a disability has also served to enhance this awareness and in turn, has influenced public understanding and attitudinal change, increasing the social acceptance and appreciation of people with a disability.
Nowadays, despite the likelihood that students with a disability may indeed exercise their rights to be in the regular classroom, it still remains doubtful that a rights-based argument will ensure their right to receive an education. Educating all students requires, among other elements, the introduction of mandatory skill development of teachers to teach all students, using adaptive curriculum and teaching methods tailored to each and every individual’s learning needs. 

Rights-based arguments certainly have their place, but are not the answer to everything.  If we had won our case, it is possible that the attitudes of some teachers might not have changed and our daughter might have experienced very negative and neglectful schooling.  However, I do not believe that people with disabilities should wait for attitudes to change.  
Without action to push change, it will not occur.  The issue of discrimination against people with a disability is no different to racial discrimination or vilification.  While the laws of the land might not tolerate or accept such bias, this does not imply it does not exist. However, it has become less socially acceptable now that laws have been made to protect people from such discrimination.
Our rights must be supported by legislation and in mandatory practices.  In recent history our society has come to accept imposed laws which we now accept as sensible and necessary; compulsory seat-belts in vehicles and drink-driving levels are now accepted as common responsibilities.  In many countries including Australia the newly-introduced anti-smoking laws will become the norm.  

We all have our rights; but does this mean we are all treated as we should be by all people in our community?  The expression that ‛you can die with your rights on’ is as true today as it was twenty years ago.  Rights cannot guarantee your safety, freedom, education, health, protection or a valued position in society.  

Devalued people, such as the young, the old, the poor, indigenous or immigrant, able-bodied or a person with a disability are frequently treated poorly by the community, government departments, systems and business regardless of their rights.
Our basic commonalities of humanity are threatened daily by the perceived rights of others to choose.  Choice regarding the gender and physical attributes of unborn children, the right to die, the right to conceive, the right to have whatever cosmetic surgery one desires, are all choices that are threats to an unconditional acceptance of the human condition.  With this constant drive for perfection, we are all in jeopardy of being unacceptable to the young, the beautiful, and the powerful.
Rights may not guarantee anything, but without the opportunity to demand them and to argue for them to be honoured, then all would be lost.  The ever-growing number of arguments for rights and their implementation is what lends impetus for change.  

The outcomes of anti-discrimination complaints are dependant upon the often variable level of knowledge and awareness of issues by those who sit in judgement.  Indeed anti-discrimination cases are often settled out of court, with binding agreements not to disclose the type of settlement whether this is monetary or an agreement to abide by certain conditions and terms.  Regrettably when the parties refuse to comply with such agreements, there is no further action to enforce the agreement. This is true also for UN conventions and treaties.

Until such time as UN conventions and treaties and local, national and international anti-discrimination laws are made strictly enforceable there will be those countries, states, communities and individuals that will resist whatever decision or agreement is imposed, all the while mouthing all the stale old excuses and bias that have existed for hundreds of years.  Only enforceable legislative codes will persuade these recalcitrants and even then they will need to be dragged kicking and screaming into enlightenment. 
Clearly no-one should wait for change to occur; we would not only die with our rights on, but we would all die waiting.  One only has to appreciate how quickly the Berlin Wall fell once the groundswell movement of ‛solidarity’ became unstoppable.  In South Africa, after years of apartheid, the push to end it did finally arrive.  These were long and hard-fought battles in political systems in which some people had rights while others did not. What made the difference and led people to demand their rights and equality, was a groundswell movement of solidarity and understanding and a shared and fearless commitment to change by everyone; those who had no rights and those who did.
So I believe that when the collective community voice that is strident and clear, vigilant and insistent rings out across all aspects of society, there will be some hope that the longed-for right for a decent life for people with a disability might be won. 
