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As part of CRU’s Information Program and based on the belief that generating, sharing and disseminating information will lead to grass roots change in communities, CRU is proud to present the Occasional Papers series. These papers are by people who are part of CRU’s wider network, who are exploring issues relevant to authentic change in the lives of people with disabilities, their families and the people who walk alongside them. Occasional Papers complement the workshops, projects and developmental work that CRU engages in, by providing perspectives on current issues and concerns. 

PERSONAL AND ORGANISATIONAL IMPACT 
OF THE STRICT APPLICATION OF 
OCCUPATIONAL HEALTH & SAFETY LEGISLATION

Deborah Barrett has worked for many years as a lawyer and more recently has undertaken study in psychology with particular interest in behaviour and neuropsychology. She has worked for the Adult Guardian as their legal officer advocating directly for clients including those with “challenging behaviour” and more recently for the Public Advocate
. She is involved in systemic advocacy concerning the criminal justice system, Disability Services Act, Carers Recognition Policy and has intervened in several litigious matters to provide information to courts about how the legal issues impact on people with decision-making disability.
I have been asked to present a person-focused perspective on how the strict application of Occupational Health and Safety legislation (OH & S) impacts upon people’s lives. I will say at the outset that while I agree that in some cases the legislative regime has problems, generally, it is the misinterpretation and misapplication of the legislation and a lack of understanding about common sense legal principles already part of the law that are a big part of the problem.
In this discussion I will;

· Provide some examples that show the adverse impact that OH & S legislation interpretation can have on people;
· Identify some legal issues that may be usefully considered in the context of this question; and
· Pass on some information from a conference convened by the Victorian Office of the Public Advocate held last year in Melbourne
. 
The Clash between Workplace Health and Safety and Disability Legislation
One of the reasons that the Office of the Public Advocate expressed an interest in the area of the clash between OH & S legislation and disability legislation is that the Public Advocate became involved with a group that is concerned about the development and training of workers in direct care. This came out of an apparent failure of government to appreciate the presence and training needs of this rapidly growing sector.

Community Services and health is the largest non-government employer in the state and the second largest contributor (next to manufacturing) to the Gross State Product in Queensland. This workforce grew at 6% per year in the last 5 years (3 times the national growth rate for industry in general) in an environment where there is decreasing worker numbers and competition from other employers for wages and conditions of work. This competition is likely to become fiercer as the workforce shrinks
. 

So what will be the response to the growth of direct care as a major employer and the shrinking of the available workforce? What seems to be emerging is that direct care services are seen predominantly as an employment opportunity for employees. It is their best interests that will be primary in deciding how ‘the work’ is undertaken. That it occurs in the context of people’s homes and in often the most intimate of circumstances appears not to be given due attention in some cases. 
Increasingly there is growing evidence that many service providers are using risk management strategies to ensure compliance with OH & S legislation in a manner that is irrelevant to the people they serve. Risk management strategies for staff are taking priority over and run roughshod over people’s needs and rights.
We have already seen some signs of this:
· Guards are employed in the emergency department of Princess Alexandra Hospital to remove troublesome patients notwithstanding that their behaviour may be a direct consequence of mental illness; 
· Workers are being supported by their employer to bring criminal and civil action for damages against clients irrespective of the client’s intellectual disability, mental illness or acquired brain injury status.

Some other indications of the over-reaction by service providers are:
· People only being touched when they are wearing gloves – that is not for toileting that is for everything. Many of you will be familiar with Bowlby’s primate experiment. There, baby monkeys were raised in sterile environment and kept from any touching while being well-fed from a bare teat. These babies grew up with a long list of maladaptive violent behaviours, were unable to be reintroduced to the troop and most had to be destroyed
. The experiment sounds a warning as to what could happen to children who are not appropriately touched. Rubber gloves are not appropriate touching. Nurses are not required to ‘glove-up’ when showering sick patients but apparently gloves are necessary for a healthy person with disability, in their own homes.
· Any drugs of any kind – even cold and flu tablets – may only be administered by staff if they are in blister packs. This is a great expense for the person buying the drugs and a gross overreaction to drug management guidelines. 
· There are requirements that nails only be cut by a podiatrist – Who pays for that luxury? 
· In one case, workers were not allowed to provide a service to a person because the stairs were in poor working order and represented a danger to staff. However the local authority did not consider that there was any problem with the stairs for the occupant who had to be lifted down them by 2 friends in order to leave the house.
· In one evaluation of a HACC service – the staff advised that they were not allowed to reach down or up in performing normal household cleaning. The elderly woman discontinued the service on the basis that they could do no more cleaning than she could.
· Another instance where a person needed two people to shower the additional person was provided but the number of showers per week was reduced so that the service can meet its unaltered budget.

· Rings are removed – ‘in case’ they scratch workers.
· People being restrained (tied to beds) in nursing homes so they don’t fall and break bones.
· Finally, there is the vexed question of smoking definitely legal in your own home but definitely illegal in a workplace
.

The practice of risk management is having a profound impact on how people experience their direct care. This is occurring at the same time that models of care have shifted from institutional models to home-based ones. It is ironic that the response to person-centred planning and assistance in a home environment seems to be producing a service response that is more inflexible to the needs of the individual that ever before. 

There is no doubt that some service organisations are becoming so risk adverse that their capacity to support the vulnerable in our community is being compromised. Increasingly risk is becoming an excuse not to serve clients who are a challenge to the service system. This is especially true of people whose behaviour is perceived as difficult or challenging. 

It’s the Law

Is it correct to say that employers are at risk if they do not impose strict OH & S requirements in a workplace even if it is someone else’s home? Is there another way to think about the risk and deal with it? Where do rights fit in? 
We are all aware I’m sure that people with disabilities have the same BASIC
 human rights as everyone else and that this is entrenched (if that is the right word) in legislation by virtue of section 9 of the Disability Services Act 1992. 
Section 9 continues with other statements about rights;
 (2) People with disabilities have the right to:
(a) respect for their human worth and dignity as individuals; and

(b) realise their individual capacities for physical, social, emotional and intellectual development; and

(c) services that support their attaining a reasonable quality of life in a way that supports their family unit and their full participation in society; and

(d) participate actively in the decisions that affect their lives, including the development of disability policies, programs and services; and

(e) any necessary support, and access to information, to enable them to participate in decisions that affect their lives; and

(f) receive services in a way that results in the minimum restriction of their rights and opportunities; and

(g) pursue any grievance in relation to services without fear of the services being discontinued or recrimination from service providers; and

(h) adequate support to enable pursuit of grievances in relation to services.

What happens if services are provided in a way that breaches these ‘rights’ because the way they are provided is to ensure compliance with OH & S legislation?  
The Workplace Health and Safety Act 1995, expressly applies to all workplaces and cannot be ‘contracted’ out of. This means that even if a worker agreed that the Act would not apply, the protective regime set up under that Act for workers continues to operate. So agreement will not serve to avoid the operation of the act. The ‘rights’ under the Disability Services Act 1992 may be over-ridden in these circumstances.
There are many other clashes.
The Federal Disability Services Act 1992 provides in section 3(2):
in considering the objects and in administering this act due regard must be had to the limited resources available to provide services and programs under this Act

No such ‘out’ is provided for service providers with limited funds in the Workplace Health and Safety Act 1995

The Anti-Discrimination Act 1991 provides in section 108 that:
a person may do an act that is reasonable necessary to protect the health and safety of people at work

In other words OH & S legislation will protect a person or organisation from the consequences of breaching the Anti-Discrimination Act 1992. Complying with the Disability Services Act 1992 or other ‘rights’ legislation is not an excuse to breach the Anti-Discrimination Act. There is a priority of rights here and the person with disability is last.
What Do Services Do?
It is generally agreed that the world has become more and more litigious – and that everyone is attempting to guard against the risk of litigation. The response to this perceived risk is that service policy manuals are usually a mixed bag of eclectic issues that have emanated out of an historical record of the incidents and close shaves that have occurred over the lifetime of the service. With each incident the noose is pulled tighter until policy manuals have a life of their own with no analysis of relevance or actual risk being addressed by these policies. 

Some aspects of this process are that: 

· Any risk is extended to its ‘worst case scenario’;
· Risk is only defined in terms of potential injury to the organisation and staff;
· Risk is defined very narrowly;
· Risk is defined by senior management not direct care staff and often in the abstract;
· Fear is the guide, not analysis and a weighing-up process;
· Risk is seen in the context of ‘who to blame’;
· Risk is part of life and that reasonable risk-taking can empower people is ignored.
The approach currently adopted to risk has prevented the evolution of practices and standards that are acceptable to all players and denies the humanity in the lives of people with disability – a humanity which allows for risk and flexibility and personal choice.

Back to Risks – What risks?

So what risks are we talking about in this context?

The following material is taken from a presentation by Dr David Sykes manager of Policy and Education in the Office of the Public Advocate Victoria
. It is a good overview of the possible risks that have been identified. 
Risk to the human service organisation
· Adverse effect on reputation and standing eg adverse media attention, police, agency investigation, coronial inquest;
· Staff injury: Work cover costs, increased premiums and therefore costs of the program, possible industrial action;
· Staff or client injury leading to the potential for litigation;
· Risk of losing government funding.
Risk to the worker

· Risk of injury;
· Staff may be blamed for taking risks;
· If staff taking risks without adequate support can lead to burn out;
· If not allowed to take risks due to restrictive policy then may leave due to frustration and low morale.
Risk to the client

· Risk of injury, illness or death;
· Risk of limited/poor quality of life if not allowed to take risks;
· Risk of lack of personal growth;
· Risk of infringement of rights.
Where Does this Leave the Person with Disability?
People with disability may have rights but they may face great restrictions on exercising them. They may not be aware of their rights in the first place or have limited ability to advocate for their rights. It is difficult to complain if there is no alternative service that they could employ. Advocacy services even if available may concentrate on people who receive no services rather than people who receive defective service. Something is better than nothing. 
There is also the vexed question that often whether a person’s voice is heard depends on the values of the service organisation itself and the people it employs.  And of course the big difference is that there are clear penalties for not meeting the requirements of the OH & S legislation whereas as we know there are absolutely no penalties or repercussions of any kinds by failing to give people with disability their basic human rights set out in the Disability Services Act 1992.
Victims – The Real Risk
I cannot go any further without addressing a real and ever present risk that does not appear to be factored into discussions about the interface between people and their service providers. That is the risk that the vulnerable person will experience physical, financial or sexual abuse at the hands of their direct service providers. That this routinely occurs cannot be denied. The Adult Guardian’s annual report 2003-2004 outlined the extent of this abuse and the government has funded a special project with the Caxton Street Legal Service to look at elder domestic and financial abuse. This abuse does not occur by strangers, it occurs where they are being cared for. Despite the clear risk to vulnerable people, there appears to be few policies to protect people from this very real risk. 

It appears that abuse of clients is not a ‘real’ risk to service providers despite that it regularly and routinely happens. It may be that service providers do not hear about the abuse because people are unable to complain themselves or because there is no independent individual advocacy service that could help them. If they do complain, it is generally the fact that for people with cognitive disabilities their evidence will not be judged credible enough to take action against the perpetrator. 
Even in situations involving death, it is the staff that directly face the Coroner and Police inquiry process. The service provider may have to deal with some adverse publicity but can always point to the staff member as the person with primary responsibility. 
Litigation
In our modern world legal liability is often assumed to be the same thing as being sued however this is not the case. It does not follow that just because someone has a grievance and their solicitor writes a letter claiming compensation that someone is automatically to blame. As in every case where people are involved, there are always two sides to every story. Only a determination by the final arbiter (in our system the judicial system) can finally determine liability and responsibility. 
The problem is that being sued costs a lot of money even if you win and that does not count the extreme emotional and health burden that litigation can impose. Perhaps it is not knowing what a court would do in a particular circumstance that drives a conservative response to the law. This response is to see risk as any threat of litigation – even something as innocuous as a letter of demand and that even this should be avoided at all costs all the time. 
Some standards for OH & S are discussed as if they have been determined when usually they have not been considered by a court at all. What many people do not know is that while the obligation to provide a safe work place is legislated this is not the same thing as providing a workplace where nothing ever happens to anyone - ever. Rather the law has in it notions of duty of care and breach of that duty of care. 
Duty of Care and Reasonableness
Duty of care has a relatively clear meaning in the law and was first set out in Donoghue v Stevenson
. The court said;
A duty is owed only to those so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called in question.

Implicit in these ideas is that the response to the risk must be reasonable not absolutely guaranteeing that nothing will ever happen. 

Reasonableness was discussed in Wyong Shire Council v Shirt
. The Court said that reasonableness includes;
· consideration of the magnitude of the risk

· degree of probability of occurrence

· expense, difficulty and inconvenience of alleviating action

· any conflicting responsibilities that the person may have.
The Cases

So what is the position in the reported cases? How have they handled the issues of duty of care for workers and the notion of a reasonable response to those concerns? There are few cases under the Workplace Health and Safety Acts across Australia that concern service provision to people with disabilities. Most claims relate to musculoskeletal injuries from lifting. 
It is worthwhile to consider some of the cases in more detail. The first is WorkCover Authority of New South Wales (Inspector Pompili) v Central Sydney Area Health Services
. The case is often quoted with horror by employers as an indication that employers have to make extensive alterations to workplaces to make them safe. However a closer examination of the case does not really support such an analysis.

In that case, the Mental Health Authority had experienced several prior incidents where staff had been injured. In this case, the particular client had been involved in incidents before and nothing was done to inform staff about this person’s propensity. In addition, it had been recognised that shatter proof glass was required for all mirrors, windows and doors in the Mental Health Unit where clients could be highly distressed and could use shards of glass as a weapon (as happened in this case). Despite this recognised need to replace the glass, the hospital administrators determined to replace all glass with shatter proof glass as was needed across the hospital including the Mental Health Unit. 
What would have been a better response was to look at the risks for staff and recognise that the Mental Health Unit was a particular case and all glass should have been replaced. The hospital had not acted reasonably in protecting its staff. The Health Service itself recognised this because it pleaded guilty to the charge
.
More cases are discussed later under the heading ‘Examples of Good Practice’.
The cases that are settled prior to hearing, due to fear of the court system, become the new de facto standard – a standard that appears to becoming more and more strict. It is by no means clear what attitude a court would take to many of these issues. They simply do not go to court to enable the courts to set out some law. There are some indications that the courts are not as inflexible as the managers of service organisations seem to think they are.
The following useful comments about appropriate standards are contained in the following comments from the Victorian Supreme Court
:

The OH & S Act does not require employers to ensure that accidents never happen. It requires them to take such steps as are practicable to provide and maintain a safe working environment. The Courts will best assist the attainment of this end by looking at the facts of each case as practical people would look at them; not with the benefit of hindsight nor the wisdom of Solomon but nevertheless remembering that one of the chief responsibilities of all employers is the safety of those who work for them. Remembering also that, in the main, such responsibility can only be discharged by taking an active, imaginative and flexible approach to potential dangers in the knowledge that human frailty is an ever present reality

So what should happen?

The following is taken from a recent presentation by Dr David Sykes.
 He outlines some practical approaches that could be used to restore the balance between worker safety and rights of the person receiving services. He outlines changes for government, organisations and direct service workers

Government needs to:
· Have policies and practices which actively support agencies taking responsible risks;
· Be able to support agencies when they have taken risks;
· Reinforce policies and practices thorough funding arrangements;
· Reinforce policies and practices through assessments of quality;
· Adopt a whole of government approach to considering issues of risk and rights; and
· Impose penalties for failing to respect client’s legislated rights.
Organisations need to:
· Have a clear understanding of the work of their organisation;
· Have a clear commitment to the values and mission of the organisation;
· Be committed to promoting the rights and autonomy of clients;
· Understand its obligations to clients, staff and funding body and make sure that this is clearly understood by management and staff;
· Have developed in consultation with staff, clients and broad clear values for the organisation;
· Recruit, train and support staff who actively support the values of the organisation;
· Promote a culture of learning and development for staff and clients so that there is not a culture of blame;
· Provide clear guidance to staff in the form of policies and procedures; and 
· Be committed to promoting the rights and autonomy of clients. 

Direct service workers need to:
· Have a commitment to the values of their organisation;
· Build good relationships with clients which can inform their professional judgement;
· Be respectful of the rights, needs and wishes of clients and involve them in the service they receive;
· Understand other obligations in relation to OH & S obligations; and
· Be given a clear approach to assessing risk based on such things as:

· benefits to the client of taking the risk

· likely enhancement of a client’s life and dignity

· the type of harm which may occur and how likely this is to happen

· who has been consulted and any points of divergence

Good Risk Management
Another key concept to introduce here is the notion of risk management. This is implicit in the discussion of reasonableness to which I have already referred.
The objective of a good risk management program is to implement cost effective processes that:

· Eliminate unacceptable risks;
· Reduce other risks to an acceptable level;
· Appropriately transfer risk through insurance or other means; and
· Acknowledge acceptable risks – this will require the greatest leap of all.

Such a process if integrated into an organisation’s philosophy, practices and business plan will give courage to organisations to manage risks not simply avoid them.

Examples of Good Risk Management

Here are some examples taken from material developed by Worksafe in Victoria showing how organisations can plan for risk
. The first examples come from actual prosecutions.

A disability service was convicted and fined $7,500. Failures related to not having a management system and no information provided to staff about residents. Another service, (TAFE and the Department of Education and Training) was convicted and fined $294,000 for failing to provide information to staff. A government service provider was convicted and fined $410,000. Failures related to the absence of adequate emergency procedures, no assessment of the behaviour of certain clients, not properly investigating incidents resulting from client’s earlier behaviour and not ensuring that clients with a disposition to aggressive or violent behaviour did not have access to dangerous instruments. 

These prosecutions are instructive because they demonstrate that the employer may have protected itself had they introduced some reasonable precautions for the particular circumstances. Such precautions are relatively inexpensive. The following examples are also instructive of the kind of precautions that could be implemented to reasonably protect workers.
In one example the situation involved a 20 year old man with an intellectual disability. No information was provided about the client to the carer. The carer transported the client to a swimming pool in her car. The client hit the carer while the carer was driving; and consequently there was a car accident where both carer and client were injured. The carer received permanent scarring.
The situation could have been prevented if:
· Information was provided about the client;
· A risk assessment about transporting the client had been conducted;
· An additional staff member had been provided for the trip;
· There was a preset mobile phone provided to the carer for instant communication to prevent the situation escalating; and
· There had been earlier behavioural intervention for the client who had a long history of this type of dangerous behaviour. 
In another example the situation involved a large heavy client who used a wheelchair. The client had frequent seizures, falling to the floor of the school bus almost every day. He was lifted in and out of bus twice daily and lifted from the floor after falling. Several musculoskeletal injuries had already been reported. As a result, staff were prohibited from lifting him and so he was prevented from going to school. Solutions to this problem were found by using a bus with wheelchair access from a nearby route and transferring the client in his wheelchair to avoid lifting. 
In all of these cases the solutions to a potentially dangerous situation for both staff and client was proper risk management analysis with solutions presenting themselves clearly and cheaply once the risk was properly considered. 

Conclusion

The clash between OH & S legislation and people’s rights is emerging as a significant one which is impacting on the rights of people to enjoy their own home and receive services essential to their quality of life. Given its industrial history, the legislation must be rigorously reviewed for its relevancy to service provision in the 21st century. It is also important to consider the actual position of the law when implementing risk management strategies. A knee-jerk reaction to complaints or even solicitor letters of demand is not a useful way to determine future standards. There is a need for development of strategies to manage risk sensibly instead of trying to eliminate it completely. Finally, these reasonable strategies have to be tested in a legal context to see if they do achieve the balance that they seek.
The Australian Standard, AS4360-RiskManagement, states that, as it is no longer possible to manage everything perfectly, organisations have to review management activities so what is important takes precedence over what is not important. This ‘commonsense approach’ means defining the sorts of events which might impact on what is important to the organisation, the likelihood that the event will occur, the nature of the impact of such events, what can be done to prevent them and what can be done to deal with them if they actually occur. 
It therefore follows that ‘adequately managing such situations or risks through identification, analysis, prioritisation, mitigation and treatment therefore becomes paramount to the achievement of objectives
’. From this sensible position, the identification and selection of risks can increasingly frame the context of practice in relative safety for all the people in the equation.
�








� This paper was first presented at the CRU conference 2005, ‘The Challenge of Inclusion’. 


� The Queensland Public Advocate is specifically charged with providing systemic advocacy for adults with a decision-making disability. This is advocacy on behalf of a group rather than individuals. Its purpose is to influence changes in values, beliefs, attitudes, policies, procedures, practices, funding arrangements, legislation and cultures that affect people with a decision-making disability, to better promote and protect their rights, interests and well-being. The people for whom the Office advocates are those with intellectual disability, mental illness, acquired brain injury and dementia if they also have a decision-making disability.


� ‘Risk And Rights Forum – Redressing The Balance’ October 2004. Office of the Public Advocate Victoria. This conference started an important dialogue about this issue and made some practical suggestions about changes that might occur.


� One statistic found (for the US) is that the average direct care-worker was a female aged 18 - 35 and that this population declined by 19% from 1997 – 2005. 


� Some were able to form relationships of sorts with mature females however even they could not be reintroduced to the normal functioning troop.


� Interestingly it has been reported to the Office that smoking staff consider that at least one big residential is correctly categorised as a private home and not caught by the new anti-smoking regulations.


� It is not clear what ‘basic’ means in this context.


� This was part of his presentation to the “Risk And Rights Forum – Redressing The Balance”


� [1932] AC by Lord Atkin (who if anyone is interested was born in Sandgate).


� [1980] 146 CLR 40


� [2000] NSW IRComm.


� The service was convicted and fined $180,000.


� Holmes v Re Spence and Co Pty Ltd [1992]


� March 2005


� The following examples are taken from a presentation by M. Williams “OH & S Risk Management in Human Services” at the forum ‘Risks and Rights: Redressing the Imbalance. October 2004.


� Australian Standards 2004 36 AS360 – Risk Management
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